II. CASE LAW OVERVIEW AND CONTEXT
Canadian case law on immigration-related torts is relatively recent and is not particularly extensive. Several cases under analysis are on motions to strike out a claim or for a summary judgment, which indicates that the immigration context is generally not even viewed as an area easily lending itself to the idea of the duty of care.
The examined decisions were located through a Quicklaw search with intentionally broad parameters 7 and no date restrictions in order to capture all of the cases that discussed the duty of care and to identify the range of contexts in which it was invoked (for example, was it mostly in relation to application processing or enforcement?). Twelve decisions were found: eight dealt with claims arising out of prolonged delays in processing permanent resident applications by refugees 8 and immigrants; 9 one concerned a rejection of an immigration application; 10 one involved immigrants' allegations of negligent misrepresentation of employment opportunities in Canada; 11 and two were claims by Canadians regarding Canada's failure to take enforcement action against non-citizens 12 or to properly screen them prior to admission. 13 In addition, there were three more cases where negligence on the part of Citizenship and Immigration Canada [CIC] , the Canadian Security Intelligence Service, the Canada Border Services Agency, and/or consular officials was alleged.
14 However, in these cases, the duty of Quicklaw was searched using the following keywords "duty of care" /p immigration," "duty of care' /p refugee," "negligence /p immigra! or refugee," "duty of care" and investigation and immigra!," "negligence /p CSIS." No date restrictions were applied. [Premakumaran] , the Federal Court allowed a motion for summary judgment against the plaintiffs' action for fraudulent misrepresentation. The plaintiffs claimed that the points system for selection of skilled workers was misleading and that the Canadian government negligently misrepresented that certain job categories were in high demand in Canada. The court found no duty of care. In Mohiuddin v Canada, [2006] FCJ No 874, the issue of the duty of care and the defendant's negligence were raised, but they were not addressed by the court in any significant detail. In Almrei v Canada (Attorney General), [2011] OJ No 1764, the plaintiff sought partial summary judgment on liability of the federal government regarding the allegations of negligence, negligent investigation, misfeasance of public office, false imprisonment, and breaches of sections 7, 9, and care was merely mentioned and not analyzed in any detail. Therefore, they will not be discussed in the present article. The article will focus only on the ten cases involving claims by non-citizens in relation to application processing and negligent misrepresentation. The two cases brought by Canadian citizens regarding the lack of proper screening of and/or enforcement against non-citizens will not be discussed as they do not provide sufficient basis to draw any reliable conclusions regarding the construction of the duty of care in relation to citizens: the facts of the cases differ significantly; in one the duty of care was rejected 15 and in the other it was found "at least arguable" that the duty exists. 16 Moreover, the nature of the relationship between non-citizens and the host state is distinct from that between the state and its own citizens, and, hence, would not contribute to better understanding of the issues related to claims by noncitizens. 17 Most of the ten cases that will be examined have similar fact patterns: a non-citizen made an application for permanent residence in Canada, yet several years (and, in some cases, over a decade) later, there was still no decision on the application. In five cases, the delay was partially related to 12 of the Charter, supra note 5. The focus of the judgment was on the issue of estoppel, and it did not address any arguments related to the duty of care. In Abdelrazik v Canada (Attorney General), [2010] FCJ No 1028, the Federal Court ruled on a motion to strike portions of the claim. For more information, see Nathanson Centre on Transnational Human Rights, Crime and Security, online: <http://nathanson.osgoode.yorku.ca/data-bases/abdelrazik-v-minister-offoreign-affairs-et-al/#compensation>. 15 Martin, supra note 12, involved a claim for damages by a plaintiff who had been sexually assaulted by an individual (identified as P), subject to a removal order. The plaintiff alleged negligence of the immigration department in failing to execute the removal order in a timely manner and, once becoming aware of P's propensity for violence, to protect the interest of Canadians and the plaintiff in particular. The claim failed on the first branch of the Anns/Cooper test as the court concluded that the identified class of "neighbours" was very broad -young, single women living in London, Ontario, and frequenting bars -and thereby not sufficient to create a relationship of proximity. However, the court also indicated that if it were wrong regarding proximity, it could find no considerations that would negate the duty of care. 16 Whiteman, supra note 13 at para 79. In this case, the Ontario Superior Court dealt with a pre-trial motion to strike a claim for damages by a Canadian sponsor who alleged that he had contracted HIV from his spouse, an immigrant to Canada who had worked in the sex trade, due to the negligence of CIC to properly screen her. In allowing the claim against Canada to proceed, the court found that the relationship between the plaintiff and the CIC minister was close enough to create a duty of care and that it was "at least arguable" that negligent investigation may have caused foreseeable harm to the plaintiff. The court assigned importance to the fact that Whiteman, as his spouse's sponsor, had to sign a sponsorship undertaking, which created a contractual or a quasi-contractual relationship between the plaintiff and the CIC minister and, in turn, was a relevant factor in establishing proximity and the duty of care. [Finney] , to support the finding of proximity. In particular, the court noted that similarly to Hill, which dealt with an interaction between the police and an individualized suspect, the case at hand concerned not a universe of all potential immigrants but, rather, a particular immigrant who was medically tested and subject to an undertaking between the minister and the sponsor. It also drew support from Hill on the second stage of the Anns/Cooper test. Whiteman was distinguished from Haj Khalil on a number of grounds, including the absence of other remedies for the plaintiff, the seriousness of the harm alleged, and the consistency between the general duties to the public and the duty of care owed to the plaintiff. Importantly, the court was not satisfied with the defendant's mere assertions that immigration officials owe the duty to the public as a whole and that the law clearly rejects the private duty of care in immigration context.
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Who is My Neighbour? 121 inadmissibility. 18 For example, in Benaissa, the plaintiff was recognized as a refugee under the Immigration Act in 1997 but obtained permanent residence only seven years later (due to concerns over security and criminality). In Samimifar, the applicant's permanent residence application was virtually ignored by the processing officer for seven to nine years. In Haj Khalil, it took CIC more than fourteen years to make a decision on the plaintiff's case. In Farzam and in Szebenyi, Canadians were seeking to sponsor a relative to Canada, and the processing of the relative's application was significantly delayed due to oversights by CIC and/or miscommunication between the parties.
19
Processing delays are not a mere inconvenience for non-citizens but are a significant obstacle in their daily lives and to their long-term integration and well-being. An individual without permanent resident status must frequently renew his/her work or study permit in order to continue legally working or studying in Canada, cannot sponsor family members to Canada, 20 and has limited ability to travel outside of Canada and back. Such barriers can be particularly detrimental for refugees who are caught in an impossible limbo. 21 On the one hand, without the decision on their permanent resident applications, refugees cannot be certain about their long-term future and cannot start meaningful integration in the host country. On the other hand, they usually have nowhere else to go in search of a more certain solution and have little choice but to remain and wait. 22 For example, Haj Khalil is a stateless Palestinian who cannot return back to her place of origin. Neither does she have an entitlement to enter and reside in any other state. If she were to seek options outside of Canada, she would have to make a refugee claim in another country and go through its refugee determination process. It is unknown whether her claim would be successful. Further, states may impose limitations on access to their refugee determination systems for those who have already been granted refugee status elsewhere.
23
Although a typical remedy in case of undue delays is an application for mandamus 24 (and so was pointed out by the courts (for example, in Haj Khalil 25 )), it cannot adequately address all of the needs of
18
Inadmissibility refers to the circumstances that preclude non-citizens' permanent or temporary admission to Canada. Canadian legislation recognizes the following grounds of inadmissibility: security, violation of human and international rights, criminality, serious criminality, organized criminality, health, financial, misrepresentation, non-compliance with the Act, and inadmissible family member. the plaintiffs in the examined cases. The limitations stemming from the lack of permanent resident status may result in both economic loss (for example, due to difficulties obtaining and keeping employment) and psychological stress (for example, the feeling of uncertainty and lengthy separation from loved ones), which could rise to the level of harm -an issue that can be properly addressed only through tort law. Further, a successful tort law claim would be more effective in stimulating the authorities to address systemic issues of processing delays and immigration officers' accountability.
26

A. The Logics of Immigration and Tort Law
The underlying logics of immigration and tort law make up the framework for judicial analysis of the duty of care in the examined cases and, hence, need to be briefly reviewed.
Immigration Law
The main premises of immigration law can be summarized as follows. First, immigration law distinguishes between citizens and non-citizens and applies exclusively to the latter. Second, its treatment of non-citizens is governed by the principle that the host state has absolute power to determine the conditions of non-citizens' admission and stay. 27 Some suggest that immigration law is the "new last 29 Immigration law determines both non-citizens' physical access to a given state's territory (for example, through border controls) and their access to membership in the host community (for instance, through criteria for obtaining permanent residence). By controlling access to the two pillars of a nation -territory and community -immigration law is also deemed to contribute to the constancy of a nation and the preservation of its identity. 30 Third, immigration law is built around the ideas of hierarchy, boundary, and centrality of the host community's interests. The idea of hierarchy is reflected in the differentiation between citizens, permanent residents, and foreign nationals -each status representing a scope of rights on a descending scale from the most extensive for citizens to more limited for permanent residents and foreign nationals. The notion of hierarchy is also reflected in the idea that the rights and interests of the host state/community will usually trump claims of non-citizens. 31 These hierarchies create not only an outside boundary of a community but also boundaries within, thereby distinguishing members from non-members. The noncitizen status (and, particularly, the absence of legal status in a host country) can in itself be a source of vulnerability that opens the door to differential treatment, marginalization, and even abuse.
32
Immigrants are usually admitted to a host country under one of three classes: economic, family, or refugee. Economic immigrants are selected on the basis of the skills and/or capital that they can contribute to the host nation; the family class recognizes the value of family unity and is conditional on a sponsor's (rather than the state's) support of his/her relatives; and the refugee class reflects the human rights obligations and humanitarian ideals of the host nation. The immigration class, under which an individual is applying and is admitted to Canada, may be an important factor in elucidating the nature of the non-citizen-host state relationship -an issue key to the determination of the duty of care. For example, for economic immigrants, a rejection of a permanent resident application is not likely to have life-threatening consequences, and, arguably, Canada is not even under an obligation to consider all such applications. 33 In contrast, refugees are a highly vulnerable group, who require support even prior to receiving protected status or officially becoming members of the host community through the permanent resident process. The Convention Relating to the Status of Refugees obligates states to accord refugees the same treatment as they do to nationals in selected areas 34 as well as to ensure their non-refoulement to countries of persecution. 35 Further, in Haj Khalil, the Federal Court recognized that there was a statutory duty to decide a convention refugee's application for permanent residence. 36 Defined by distinct vulnerability and the applicants' compelling interests, the relationship between the host state and refugees may be seen, arguably, as being more proximate than between the same state and applicants under the economic or family class.
All three immigration classes are subject to inadmissibility screening (although there are some exceptions for refugees), which seeks to prevent admission of individuals who may pose a risk or burden on the host nation. Inadmissibility as a key aspect of any immigration regime highlights immigration law's protective function that is an ever-present priority in relation to all non-citizens. Thus, while immigration law does allow for the admission of desirable applicants, it is equally concerned with promoting and protecting the interests of the host community. The latter becomes particularly important in framing the nature of public and private duties in the duty of care discussions. As mentioned above, while the unique circumstances of refugees may favour the recognition of special obligations by the host state towards them, those obligations would be tempered by the protection "calling" of immigration law (in fact, as noted above, the delays in the examined cases were due precisely to inadmissibility concerns).
Tort Law
Unlike immigration law, which possesses a relatively fixed identity focused primarily on enhancing the benefits of immigration for the host community and protecting it, tort law seems to have multiple "personalities." Scholarship identifies a range of functions that can be performed by tort law: compensation, deterrence, punishment and admonition, distributive and corrective justice, psychological and educational functions and an ombudsman. 37 Some accept the pluralistic nature of torts and argue that a unified tort theory is impossible due to these multiple functions and objectives. 38 Others identify a single key function of tort law around which a given tort theory is structured. For example, the economic approach views deterrence of accidents as the main rationale for tort law liability. 39 According to it, the fear of liability, as well as the internalization of costs, would create incentives for individuals and businesses to make their activities safer. 40 The corrective justice approach speaks of the "special Ibid, art 33. Note, however, that refoulement may be possible where there are reasonable grounds to consider that the refugee is a danger to the security, or a danger to the community, of the host country.
36
Haj Khalil, supra note 8 at para 170 (although as court noted, this does not automatically indicate the existence of the duty of care). 
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Who is My Neighbour? 125 morality" of the tort, constructing it as a reflection of an obligation of the wrongdoer to rectify the victim's injury. 41 Finally, the compensation rationale views tort law as a sort of insurance, focusing on the tort's ability to spread risk and provide meaningful, accessible, and expeditious compensation to victims. 42 The above theories not only emphasize different rationales of tort law but also project different views on the location of tort law within the private/public divide. The corrective justice approach, which focuses on the parties, supports a traditional view of torts as an area of private law. 43 In contrast, the economic and compensation approaches touch upon broader issues of cost spreading and risk distribution in society, allowing for consideration of public policy objectives and thereby espousing a public law dimension. 44 While tort law in the nineteenth century was viewed as a strictly private matter between the plaintiff and the defendant, the twentieth century brought about an increasing realization that tort law was connected to policy and society-wide considerations, leading some to characterize tort law as "public law in disguise." 45 During the late twentieth century, tort law scholarship became increasingly aware of structural and individual power, wealth, and status imbalances, which may have affected tort law's ability to provide remedies to plaintiffs. 46 For example, it exposed that tort law's reliance on a notion of a "typical or standard person, who turns out to be white, male and middle class" 47 resulted in limited understanding and recognition of certain types of harm (for example, harms that are perceived to be largely feminine such as emotional and psychological interests and damages related to reproductive systems 48 market tends to reproduce race and class distinctions 50 and works to undercompensate marginalized groups. 51 For instance, this is the case with First Nations plaintiffs due to the fact that they have lower statistical indicators of workplace participation, life expectancy, and health outcomes. 52 Similar findings have been made with respect to racial minorities. 53 In the case of female plaintiffs, the reliance on sex-based income statistics and the use of female-specific contingency deductions 54 also resulted in undercompensation in damage awards. 55 Immigration status has also been noted to affect compensation outcomes. 56 In some personal injury cases, undocumented immigrants were denied the right to collect lost wages due to their illegal presence in the United States; in others, compensation was allowed but only based on the wage rate of their country of origin (although there have also been cases where the award was calculated based on American wage rates). 57 Overall, in the cases decided in the United States, immigration policy considerations (namely, deterrence of undocumented migration) tended to have a significant impact on compensation decisions and, in some cases, worked to diminish the compensatory and deterrent functions of tort law.
58
The present article seeks to explore whether in Canadian cases immigration law logic similarly injected tort law with some preconceived notions about non-citizen-host state relations, which, in turn, created barriers to the recognition of the duty of care. The Anns/Cooper test is the locus of negotiation and construction of relevant public and private interests and is discussed in the following sections. Upon determining a base annual earnings loss, a trial judge refines the amount of award by considering negative and positive contingencies. Positive contingencies refer to factors that may enhance the plaintiff's potential income and may include promotion, labour productivity increases, and continuing employment after normal retirement age. Negative contingencies impede the earning of income and may include job loss, forced retirement, and disability prior to normal retirement age. In the case of female plaintiffs, the possibility of marriage and child rearing are considered negative contingencies since they are presumed to lead to (at least temporary) withdrawal of the plaintiff from the labour force. See, e.g., Rewcastle Estate v Sieben (2001), 296 AR 61, where an award was decreased by 15% to reflect such a contingency. 
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III. CASE LAW ON THE DUTY OF CARE IN IMMIGRATION PROCESSING
A. The Anns/Cooper Test: An Overview In order to succeed on a claim of negligence, a plaintiff must demonstrate that the defendant owed her a duty of care; that there was a breach of that duty; and that the breach caused the alleged harm.
Where an establishment of a new duty of care is sought (as is the case in immigration-related torts), Canadian courts apply the two-part Anns/Cooper test:
1. whether the circumstances disclose reasonably foreseeable harm and proximity sufficient to establish a prima facie duty of care; 2. if so, whether there exist residual policy considerations, outside the relationship of the parties, which justify denying the imposition of the duty of care.
59
The test demonstrates the public-private nature of torts: the first stage focuses on private interests and parties, while the second stage focuses on public interests. In fact, some have criticized the notion of proximity as "an empty vessel that can be filled with whatever concoction that its user desires." 68 In their opinion, it is not an analytical device but, rather, a matter of values and policy choices: "[I]t is the values given weight in a case that ultimately decide whether there is proximity or neighbourhood." 69 As the subsequent discussion of immigration-related torts suggests, host state-centred immigration logic has had a major influence on the construction of proximity becoming one of the key barriers to the recognition of the duty of care. Although the law of negligence 59 See also subsequent case law elaborating on the test discussed in section II.B in this article.
60
Cooper, supra note 6 at para 31. Osborne, supra note 37 at 69; Hill, supra note 16 at para 23.
63
Cooper, supra note 6 at para 34.
64
Ibid at para 30. Cooper, supra note 6 at para 35. normally does not recognize positive duties of care, some factors may "bring parties who would otherwise be legal strangers into proximity and impose positive duties on defendants that would not otherwise exist." 70 For example, a defendant may be under a positive duty to exercise its public function in a way that minimizes associated risks to the public. 71 The second branch of the Anns/Cooper test deals with factors outside the relationship between the plaintiff and defendant and takes into account the effect of recognizing the duty of care on other legal obligations, on the legal system, and on society in general. 72 Essentially, courts are called upon to consider the long-term consequences of imposing liability. 73 While the test places proximity and residual policy considerations at different stages, the courts have noted that such strict separation may not be necessary: "Provided the proper balancing of the factors relevant to a duty of care are considered, it may not matter, so far as a particular case is concerned, at which 'stage' it occurs. The underlying question is whether a duty of care should be imposed, taking into account all relevant factors disclosed by the circumstances."
74
B. Duty of Care and Liability of Public Bodies and Officials
The application of the Anns/Cooper test has some peculiarities in the context of liability of public officials and bodies -an issue of direct relevance to immigration processing. Although ordinary negligence principles apply to the Crown, the scope of its liability may be more limited compared to other entities. 75 The approach to the liability of public entities reflects the "justice-governance" tension. On the one hand, aggrieved individuals need to have a remedy (a justice concern), but, on the other hand, administrative authorities should be able to exercise discretion and formulate policy without the threat of legal proceedings (a governance concern). 76 This is found, for example, in the consideration of the policy/operational nature of government decisions under the second stage of the Anns/Cooper test. An operational decision may attract liability, while a policy decision cannot. Fridman, supra note 61 at 328. 74 Cooper, supra note 6 at para 27. 
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The framework for determining novel duties of care with respect to public bodies/officials can be found in a series of Supreme Court of Canada decisions from the past decade. 78 Its key points, most of which relate to proximity, can be summarized as follows. First, the analysis of proximity is to be grounded in a governing statute and the nature of duties it imposes. This approach has created formidable challenges to plaintiffs since statutes "almost inevitably" impose public duties on regulators. 79 Where the legislative scheme expressly or implicitly forecloses a private law duty of care, the Anns/Cooper inquiry ends at that point. However, if legislation does not clearly indicate one way or the other, courts may proceed to examine the nature of the relationship between the public body and the plaintiff.
Second, a range of factors may impact the findings of proximity: a potential conflict between a public and a private duty; the compelling interests at stake; the absence of alternative remedies; and the existence/absence of direct interaction between the plaintiff and defendant. The impact of these factors may may be as follows. A potential conflict between a public and a private duty may militate against the finding of proximity. However, as noted in Hill, "conflict or potential conflict does not in itself negate a prima facie duty of care; the conflict … must pose a real potential for negative policy consequences." 80 In contrast, consistency between a public and a private duty may assist in establishing proximity. For example, in Hill, the majority took note of the public interest in police accountability that may be advanced by the tort of negligent investigation and consistency of the duty of care with the values of the Charter. 81 Similarly, in Odhavji, the existence of a statutory duty and a reasonable expectation of the public regarding investigation of police misconduct weighed heavily in favour of recognizing the chief of police's duty of care towards the family of a suspect shot by the police.
82
The compelling nature of interests at stake for the plaintiff and the absence of alternative remedies may also favour a finding of proximity. For example, in Hill, which dealt with negligent police investigation, the finding of proximity was supported, inter alia, by the interests engaged ("[a]t stake are his freedom, his reputation and how he may spend a good portion of his life" 83 ) as well as the absence of alternative remedies ("[t]o deny a remedy in tort is, quite literally, to deny justice" 84 ). The absence of alternative remedies was also noted in Odhavji. 85 Third, a distinction can be drawn between cases where there is direct interaction between the plaintiff and the defendant (for example, Hill) and those where a public authority regulates a third party, which, in turn, interacts with the plaintiff and causes harm to the plaintiff (for example, Cooper and Edwards. E.g., in Imperial Tobacco, the Supreme Court of Canada noted that given that statutes are usually pursuing public good, "it may be difficult to find a statute that creates sufficient proximity to give rise to a duty of care." See also Taylor v Canada (Attorney General), [2012] OJ No 3208 at para 78 [Taylor] . 80 Hill, supra note 16 at para 40. 81 Charter, supra note 5.
Odhavji, supra note 16 at para 57-58. 83 Hill, supra note 16 at para 34. 84 Odhavji, supra note 16 at para 35.
85
Ibid at para 60. 86 In Cooper, supra note 6, the action was brought by investors who advanced their money to an unscrupulous mortgage broker and suffered losses as a result. It was alleged that the registrar was aware of the broker's violations but failed to A finding of proximity may be more readily made in the first scenario. 87 For example, Cooper and Edwards, in which the duty of care was denied, both dealt with alleged negligence of regulators to properly supervise private entities (a mortgage broker and a lawyer respectively), which caused harm to the plaintiffs. The Court concluded that the regulators owed a duty to the public as a whole and that a private duty would "potentially conflict" with the regulator's public duty. 88 In contrast, Hill, where a duty of care was found, involved a personal, close, and direct relationship between the police and the identified suspect. In Fullowka, the closeness between the mining safety regulators and the miners fell, on the spectrum, somewhere in between Hill and Cooper and Edwards but, ultimately, was determined to be sufficiently close and direct to give rise to a prima facie duty of care.
The above discussion suggests that the current approach to liability of public bodies does not automatically preclude the recognition of a duty of care in the immigration context. However, one can expect formidable challenges in mounting successful claims since the impact of these discussed factors is likely to be mixed -with some favouring proximity and others not. For example, direct interaction between applicants and immigration authorities (which is always present in one form or another and is different from situations in Cooper and Edwards) would support proximity. So would the applicant's compelling interests (for example, those of refugee applicants). However, as noted before, not every immigration application would have such strongly compelling interests at stake so as to favour proximity. For example, interests of economic immigrants to improve their employment or other opportunities would likely not rise to that level. Other factors -the nature of the legislative scheme and the nature of public/private duties -may favour or militate against proximity, depending on how courts construe them and the extent to which such construction is influenced by the immigration law logic. For example, interpreting the interests of the host community and those of applicants as always opposing and mutually exclusive would likely lead to the finding of a lack of proximity. The opposite, however, may support proximity.
C. Narrating the Duty of Care in the Immigration Context
The ten examined cases involved the following types of claims: five cases involved refugees awaiting decisions on permanent residence 89 (2014)); and one case involved a claim of negligent misrepresentation of immigration opportunities in Canada. In all but one case, the courts found no proximity between the plaintiff and the Crown. Despite recognizing that there was no prima facie duty of care, the courts usually proceeded to the second stage of the Anns/Cooper test where they determined that several factors militated against the duty of care, namely the existence of alternative remedies by way of mandamus, 90 the risk of indeterminate liability, 91 and the promptly suspend its licence. In Edwards, supra note 72, the plaintiffs deposited money in a solicitor's trust account and the money was lost as a result of fraudulent activity. It was argued that the Law Society failed to take effective steps to ensure that the trust account was operated properly.
87
Taylor, supra note 79 at para 87.
88
Cooper, supra note 6 at para 44.
89
Even in case of applications by refugees, the cases have crossed into the area of immigration law as they are dealing not with conferral of protection but, rather, with permanent residence.
90
Haj Khalil, supra note 8 at para 202.
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concern that the imposition of a duty of care would hamper the effective performance of immigration control.
92
Benaissa, the first reported case of this sort, addressed the duty of care in obiter in the context of a decision on a motion to strike out a claim. In denying the duty of care, the court relied on two major considerations. First, the governing statute -the IRPA -did not require CIC to observe any deadline in processing permanent resident applications. 93 Second, the 1997 decision of the English Court of Appeal in W. v Home Office was used as a guide to determine the proper limits on private duties in the immigration context. 94 In this case, a Liberian asylum seeker was kept in detention due to a mistake by the immigration officials. 95 The English court reasoned that a duty of care would be inconsistent with the performance of immigration control and that only deliberate abuse of immigration powers could justify a private law remedy. Correspondingly, a Canadian court concluded that it would not be "just, fair and reasonable" to impose a duty of care in the absence of "bad faith, gross negligence, or undue delay"; simple mistakes should not give rise to tort liability.
96
A subsequent decision in Farzam gives more detailed consideration to the duty of care but similarly relies on Home Office and the IRPA's construction of immigration as a privilege. It concluded that it would not be fair or reasonable to impose a duty of care in the absence of "bad faith, misfeasance, or abuse of process." 97 The court reasoned that immigration officers owed a duty to the public as a whole and a private duty would interfere with it. Farzam's reasoning was adopted in Szebenyi and Paszkowski. The application of Home Office and the notion of immigration as a privilege led to the establishment of a high threshold for recognition of the duty of care: "bad faith, misfeasance, or abuse of process" (note that Benaissa spoke of "bad faith, gross negligence or undue delay," which may be interpreted as a somewhat lower threshold). The relatively weak facts of Benaissa, Farzam, and Szebenyi allowed CIC oversights to be construed as minor mistakes by officers who otherwise diligently performed their job and, therefore, did not rise to the level of "bad faith, misfeasance, or abuse of process." For example, in Benaissa (which involved a seven-year delay in the decision on the plaintiff's permanent residence due to concerns over security and criminality), the decision did not disclose any details regarding the reasons for the delay but noted that the claimant's assertions about negligence of the Crown were not materially substantiated.
In Farzam, the sponsorship of the plaintiff's wife (Ms Mohiti) was delayed because CIC mistakenly opened two files on her.
98 By the time a minister's permit was issued to her, she had divorced the 
95
The plaintiff could not be released until it was ascertained that he was indeed from Liberia. As a rule, to determine that, individuals were given a test with basic questions about Liberia. Somebody else's test results (with a very low score) were mistakenly placed in the plaintiff's file. Since his origin from Liberia could not be ascertained, he remained in detention for a period of time.
96
Benaissa, supra note 8 at para 39.
97
Farzam, supra note 9 at para 102. Home Office, supra note 94.
98
Mr Farzam who came to Canada as a refugee initiated efforts to bring his wife (Ms Mohiti) to Canada in 1990. She was sent an application kit in April 1990 but submitted it only in October 1992. The minister's permit was issued to her in 1994.
plaintiff. Mr Farzam attributed the divorce and his resultant depressive state to CIC's negligence in processing his application (the plaintiff contended that Ms Mohiti thought that he was at fault for the delays). However, the record showed various attempts by CIC to assist the plaintiff, including even sending a letter explaining the mistake with a hope that "this helps convince your wife that you are not at fault in the length of time it took to finalize her case."
99
In Szebenyi, a family sponsorship was delayed, in part, due to the misfiling of information by CIC. In 1994, the plaintiff's parents were determined to be inadmissible (due to the mother's diabetes) and were advised of two options: either to apply for a minister's permit or to repeat the medical examination. They chose the latter and conducted two more examinations. The second examination showed a different result, which potentially meant that the mother was not inadmissible. However, the results expired due to delays by the examining physician, and an examination had to be repeated. In 1997, the third examination showed the same result as the second, but it was misfiled by CIC, which then requested additional tests and medical information. The mother did not undergo those tests (on the advice of her son who considered that the tests were not required and were not reasonably requested). As a result, in 2000, the application was refused due to medical inadmissibility. The excerpts from CIC's internal correspondence supported the impression that CIC had made several attempts to assist the plaintiff overcome barriers related to inadmissibility. In light of this evidence, the misfiling of information could have been perceived as a relatively minor omission of an otherwise diligent CIC. The court rejected as unsubstantiated the plaintiff's allegations that CIC unreasonably rejected medical reports or unreasonably asked for further medical tests.
Haj Khalil involved arguably more compelling facts and the lengthiest delay (some fourteen years) in the examined group of cases. The applicant was recognized as a convention refugee in 1994 and made an application for permanent residence in 1995. Some fourteen years later, she was still awaiting a decision. Haj Khalil was a member of Fatah and a journalist for a Fatah-controlled Palestine Liberation Organization [PLO] publication. Canadian immigration authorities concluded that she was inadmissible on security grounds, namely membership in an organization for which there were reasonable grounds to believe it engages, has engaged, or will engage in terrorism. In the officers' opinion, Fatah had engaged in terrorism during Haj Khalil's employment, and Ms Haj Khalil would have been aware of the organization's ideology and terrorist actions. 100 An inadmissible individual, as a rule, would not be granted permanent residence unless he or she obtains a ministerial exemption (for which Haj Khalil had applied). Given the backlog at the time, CIC decided to prioritize inadmissibility files and "park" ministerial relief cases. As a result, in 2007, when the tort claim was heard, the decision on Haj Khalil's case still remained outstanding. 99 Farzam, supra note 9 at para 67. 100 Note that there have been several determinations on Haj Khalil's inadmissibility. During the first consideration of her file, an officer determined her inadmissible on the basis of membership in the PLO, but this conclusion was overturned on judicial review. A second officer also found Haj Khalil inadmissible on the basis of membership in and employment by the PLO. This decision was overturned on judicial review on consent of the minister. A third officer found Haj Khalil inadmissible due to her membership in Fatah. That conclusion was also overturned on judicial review on consent of the minister. Finally, a fourth officer found Haj Khalil to be inadmissible on the basis of her membership in Fatah. 
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The Haj Khalil decision provided the most detailed examination of the duty of care, but it ultimately denied the claim. The court recognized that part of the delay on the application was inordinate and unreasonable. 101 Madam Justice Carolyn Layden-Stevenson wrote: "It cannot be right that a Convention refugee's application for permanent residence, submitted more than eight years prior, and returned by the Court for redetermination, would not only be put on the back burner, but would be virtually ignored."
102 However, the court noted that delay per se did not mean that the Crown was negligent and did not constitute a free-standing cause of action.
103 Relying on prior case law, the Federal Court concluded that it would not be "just, fair and reasonable" to impose a duty of care in the absence of "bad faith, misfeasance or abuse of process." 104 The court gave primary weight to the prospect of conflicting public and private duties. It concluded that the recognition of the duty of care could undermine the duty and zeal of immigration officials to investigate thoroughly and, as a consequence, compromise the protection of the public. Ironically, in the case at hand, the delay was not due to an ongoing zealous investigation but, rather, because cases were merely "parked" due to a backlog.
Samimifar and Nkunzimana seem to break away from prior case law as they recognize the possibility of private duties to non-citizens. In Samimifar (decision on a motion to dismiss), the plaintiff faced a nine-year delay on his permanent resident application. 105 The plaintiff produced evidence that a CIC officer was assigned to his file without requisite clearance and that she continued to ignore the applicant's file, despite requests from others in her department. The case focused on alleged failure to carry out statutory duties and was distinguished from prior case law. Unlike in Benaissa, where the plaintiff made mere assertions that unidentified officers had failed to process his application, Mr Samimifar was dealing with a specific officer for a prolonged period and was in regular contact with her. Unlike in Home Office, the defendant failed to carry out her statutory duty for a period of seven to nine years. Unlike in Farzam, where the court concluded that it was not reasonably foreseeable that the plaintiff's wife would divorce him because of the processing delay, in Samimifar, the court found it reasonably foreseeable that negligently processing the plaintiff's application would cause him emotional 101 Haj Khalil applied for permanent residence in 1995. There were two periods of delay: 1995-2000 (the first refusal of her case, which was overturned on judicial review) and 2001-onwards (after her case was sent for redetermination). The court assessed the delay during 1995-2000 as "protracted" but did not find it inexcusable or unreasonable, given the CIC resource constraints and the shift in the department's focus of operations from counter-intelligence to countersurveillance to counter-terrorism during that period. However, the delay since 2001 (due to CIC's decision to "park" ministerial relief cases) was determined unreasonable. 102 Haj Khalil, supra note 8 at para 121. 103 As a side note, Haj Khalil's case is far from over, and she still remains in limbo. Following the conclusion of tort litigation, CIC has made a decision on her application. She was found inadmissible, and her application for ministerial relief was denied. She applied for judicial review, and the Federal Court allowed her application against the ministerial relief decision. 105 The application was refused due to inadmissibility; the applicant applied for judicial review, which was successful, but no re-determination has taken place by the time of the decision on the summary judgment on his tort action.
distress and anxiety. 106 The court concluded that policy considerations did not preclude the imposition of a duty of care where "an immigration officer completely ignores a file." 107 In allowing the case to proceed, it noted: "If these facts are true, the actions of Ms. K. and, more generally, CIC officials are far outside of what we expect from our public service. Indeed, failing to impose a duty of care at this minimal level would not be consistent with the principles of accountability of our public service. Surely, there must be some level of service that one can expect in the context of these immigration matters."
108
Nkunzimana did not discuss the duty of care but recognized the civil liability of the Crown under Quebec law. In this case, a Canadian sought to sponsor his orphaned nieces and nephew. Unlike in the earlier cases, the challenge did not concern delays but, rather, the officer's decision making on the application. Mr Nkunzimana filed a sponsorship application in 2001, and it was refused twice: in 2001 and in 2006. The first refusal was due to insufficient evidence of blood relationship between the sponsor and the sponsored, but the decision was overturned on appeal and sent for redetermination. In 2006, the application was refused again but for a different reason -the sponsor's reliance on social assistance at several points in 2004 and 2005. Further, CIC did not find sufficient humanitarian and compassionate [H&C] considerations for an exemption. A CIC officer concluded that the five children who lived in a UN refugee camp and were given food, shelter, and medical care, were not in a worse situation than other refugees in the world. This conclusion did not correspond to the evidence: the children were orphans and refugees; they had fled Burundi for Rwanda where they lived in fear and poverty; they shared one small bedroom and had food only for one meal a day; they were waiting for more than five years to reunite with family. The court concluded that CIC's refusal to grant an H&C exemption deviated from the standard of competency and diligence that could be expected in the circumstances. The applicant's action was allowed and compensation ordered.
Although, at first sight, Samimifar and Nkunzimana seem to stand apart from the other cases, on a closer examination, they confirm the same approach -namely a private remedy may be available only in the most egregious cases. In fact, Nkunzimana noted that the circumstances of the case were "exceptional" so as to warrant a court's interference. Similarly, in Samimifar, the court indicated that the "unusual nature of the claim" had a bearing on the court's decision. Thus, the threshold for recognizing a possible duty of care remains as high as set out in prior case law.
The last case in the group -Premakumaran -alleged negligent misrepresentation of immigration opportunities in Canada. The applicants immigrated to Canada under the economic class, but after eight years and some 4,000 job applications were not able to secure employment in their occupation (accounting).
109 They had to do menial jobs to support themselves and their children, causing them severe economic, physical, and psychological damage. The applicants argued that CIC's promotional materials and selection criteria misled them (for example, statements such as these: "If your present job description fits our Occupations List, then Canada needs your expertise" 110 ). The Federal Court granted a summary motion to dismiss. It found no special relationship between the applicants and the immigration authorities; merely picking up an information brochure at a Canadian mission abroad does
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Who is My Neighbour? 135 not make one a "neighbour." 111 Further, no specific representations were made to the applicants; the information was general and did not contain any guarantees of work. 112 The decision did not provide expansive analysis of the duty of care in the immigration context or add further nuance to prior case law, which is likely due to the rather weak facts of the case.
IV. TOWARDS A MORE NUANCED APPROACH TO THE ANALYSIS OF DUTY OF CARE IN THE IMMIGRATION CONTEXT
As mentioned above, the success of duty of care arguments depends largely on the court's interpretation of factors such as the governing statute, public and private interests, and the policy considerations. In the examined case law, this interpretation was strongly influenced by immigration law's logic, which supports the notion of the state's absolute power to control admission. This notion both justifies the limited nature of obligations towards non-citizens and requires immigration officials to be provided with broad and flexible powers to perform the ultimate task -helping to protect the host society. While increasing the imbalance of power between the host state and non-citizens, this approach, at the same time, militates against granting far-reaching remedies to the latter that may at least partially mitigate this imbalance. In the context of tort litigation, the immigration law logic produces a shallow discussion under the Anns/Cooper test, constructing the duties of officers to the Canadian public as being irreconcilable with proposed private duties and downplaying the importance of timely decision making for applicants. While the existing case law is discouraging, most of it was decided prior to Hill, Odhavji, and Finney, which otherwise may have helped stimulate a more nuanced inquiry into the application of the Anns/Cooper test. In particular, the following aspects of the Anns/Cooper test need deeper and more extensive judicial discussion: the "bad faith, gross negligence or abuse of process" threshold; the articulation of public and private interests; the articulation of policy considerations; and the nature of the governing statute.
A. Threshold
The first case in the discussed group (Benaissa) noted that it would not be just, fair, and reasonable to impose the duty of care unless there was "bad faith, gross negligence, or undue delay." In subsequent decisions, this phrase reincarnated into "bad faith, misfeasance, or abuse of process" -an arguably higher threshold. While accepting the above threshold, courts did not discuss what amounts to bad faith, gross negligence, or abuse of process in the immigration context. Only two cases provide limited examples of the circumstances that may lead to liability. Nkunzimama suggests that it may happen when a CIC official makes a decision so detached from the real circumstances of the case that it falls below the standard of "a reasonably cautious and diligent person." In Samimifar, this point was reached when an officer was "completely ignoring" the file for at least seven years. At the same time, in Haj Khalil, the court found undue delay and the fact that the application was "virtually ignored" for nearly six years, but it rejected the existence of the duty of care. It is not clear why "parking" cases does not meet the threshold or for how long a file must be ignored to trigger liability.
In finding a principled approach to the issue, it is important to keep in mind the rationale behind the remedies addressing bad faith and misfeasance, namely, to ensure that state power is exercised in the public good and not for an ulterior or improper motive. 113 At trial in Haj Khalil, the former director of security review provided valuable insight into CIC's philosophy: Canada does not "want to keep people in limbo any longer than necessary." 114 A 1998 CIC estimate suggested that there were some 13,000 individuals in a position similar to Haj Khalil's 115 (unfortunately, more recent data is unavailable 116 ). What purpose is served by keeping these individuals in limbo? Even if keeping some appliccants in limbo is justified as a means to protect the public, is this objective effectively achieved? For instance, if Ms Haj Khalil were a real threat, then keeping her in limbo (while she was still physically present in Canada and hypothetically could carry out dangerous activities) does nothing to reduce that threat.
B. Articulation of Public and Private Interests
In the case law that has been discussed, the potential conflict between immigration officials' duty to the Canadian public and private duties to applicants has often led to the denial of proximity. While conflicting duties are a valid basis to negate proximity, it seems that the case law did not analyze in sufficient depth the nature of the duties in question. In the discussed cases, public duties to the host community are clearly articulated and are well understood by the decision makers. They are informed by immigration law rationales and are considered compelling (for example, the protection of the host society). In contrast, the concerns of the plaintiff non-citizens are often not only given low visibility, but they are also not considered to involve fundamental interests. For example, in Paszkowski, the court seemed oblivious to the difficulties posed by the absence of permanent resident status. It was said that as a convention refugee the applicant could continue her education, seek employment, and expand her family; the only major limitation was the inability to travel abroad with Canadian travel documents. 117 Therefore, the delay in processing was seen merely as an inconvenience. Similarly, both trial and appeal 113 The meaning of bad faith and misfeasance can be usefully illuminated by the recent decision in Finney, which opined that bad faith includes not only intentional wrongdoing, but also serious carelessness or recklessness. Finney, supra note 16 at para 39. 114 Haj Khalil, supra note 8 at para 95. He made this statement in reference to the handling of inadmissible and ministerial exemption cases, explaining that the passage of time could assist positive exercise of ministerial discretion as it can enable the department to gain more information and the applicant to better establish herself in Canada. 115 CCR, supra note 20. 116 There are, however, other examples. For example, Suleyman Goven, a Kurdish refugee, who has been in limbo over permanent residence for thirteen years due to allegations of terrorist activity in his country of origin. Further, even where the interests of the plaintiff are noted, they are interpreted narrowly. First, references to mandamus as an alternative and more suitable remedy suggest that the courts considered the need for a decision on a pending application as the plaintiff's primary need. However, when a refugee has been waiting for a decision on permanent residence for over a decade, he or she would not only want that decision made but would also want to see someone accountable for such inordinate delays. Nevertheless, this interest is not acknowledged by the courts (except in Samimifar where a reference to accountability was made). When the underlying rationale behind a tort action is not clearly seen by the decision maker, it makes it easier for him or her to collapse the case into an immigration matter with the primary focus on the host state. Thus, the analysis of the duty of care in the immigration context should start with identifying key functions that tort law is to perform in such cases. Arguably, the proper role for tort law in these cases would be to promote accountability, deterrence, and compensation.
C. Policy Considerations
Among the key policy considerations militating against the duty of care, the courts named indeterminate liability, interference with performance of immigration control, and the availability of alternative remedies by means of mandamus. The above assumptions are taken as articles of faith without empirical support or much explanation. For example, why are we to automatically assume that the imposition of the duty of care would have a chilling effect on immigration control? Or why would it lead to indeterminate liability? 119 Due to the current dominance of immigration law logic, the duty of care in relation to non-citizens is constructed as an "us-them" relationship. Recognizing a duty of care is viewed almost as the antithesis to society's interests, a constraint on the sovereign power to control admission and on state's ability to protect the host community. 120 However, would tort liability not also promote the public good by stimulating improvements in immigration administration and empowering a vulnerable group? Presumably, immigration officers carry out their duties diligently, and there will be relatively few cases where negligence could be established. The decision in Hill is informative as the majority of the Supreme Court of Canada rejected a floodgates argument as speculative in the context of criminal investigations. The Court noted that the police "might become more careful in conducting
